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 1.  TIME:  8:30   CASE#: MSC12-00518 
CASE NAME: ESTATE OF RYOICHI KIKUCHI VS S 
HEARING ON APPLICATION TO APPEAR PRO HAC VICE ( LAURENCE S 
SHTASEL) 
* TENTATIVE RULING: * 
 
Off-calendar.  This motion was previously granted. 

  

  
 2.  TIME:  8:30   CASE#: MSC13-00517 
CASE NAME: BULLERI VS. DOMINATOR 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT TO ENFORSE SETTLEMENT 
AGRMT FILED BY FRANK BULLERI JR , JANICE BULLERI 
* TENTATIVE RULING: * 
 
As a preliminary matter, the Court has, in its discretion, read the late-filed reply papers. It has 
given the late-filed reply papers the weight to which they are entitled. 
  
The dispute in this case revolves around the restoration of a 1964 Dodge Polara (the “Polara”). 
Plaintiff Frank Bulleri, Jr. (“Bulleri”) and defendant Dominator, Inc. (“Dominator”) entered into a 
contract whereby Dominator was to restore the Polara. Needless to say, a dispute arose, the 
details of which it is not necessary to recount here. 
 
Vencill Mediation and Decision 
 
Following protracted litigation, the parties mediated this matter before William C. Vencill. The 
parties had stipulated that Mr. Vencill’s determination would be a final resolution of this dispute; 
based on that stipulation, by way of an order dated April 18, 2017, the Court ordered the parties 
to mediate this matter with Mr. Vencill to arrive at a final resolution of this dispute. 
 
In his decision dated September 14, 2017, Mr. Vencill succinctly described what he was 
deciding: 
 

[T]he task is now to make a determination of (1) what amount, if any, Bulleri is 
owed by Dominator for Dominator’s failure to complete the restoration as 
required by the Settlement Agreement prior to the return of the Polara to Bulleri, 
and (2) what amount, if any, Dominator is owed by Bulleri for extras over and 
beyond the work required by the Settlement Agreement. 

 
(September 14, 2017 Vencill Decision, p. 3.) 
  
Although the description quoted above is brief, the work required of Mr. Vencill to perform his 
task was not. The September 14, 2017 decision marches through a litany of various claims and 
examines each category of disputed work to arrive at a final resolution of the dispute between 
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Bulleri and Dominator. It is clear that Mr. Vencill paid great care and attention to arriving at his 
decision.  
 
Mr. Vencill answered the first item by finding that the amount owed by Dominator to Bulleri for 
work not completed was $17,011.73. Mr. Vencill answered the second item by finding that the 
total amount of allowed claims for extra work which Bulleri owes to Dominator is the sum of 
$6,742.26. Finally, Mr. Vencill performed some basic arithmetic and concluded that the net 
amount owing by Dominator to Bulleri is $10,269.47.   
 
The Present Motion 
 
Presently before the Court is a motion made by Bulleri styled “motion for entry of judgment in 
favor of prevailing party Frank Bulleri including attorney fees incurred to enforce settlement 
agreement” (the “Motion”). 
 
The Motion asks for two things. First, it asks the Court 
 

to enter judgment in the amount of the award of Mediator William Vencill of 
$17,011.73 (less perhaps the cost of the two-inch patch to the hood if Dominator 
can now somehow establish the number of hours of labor provided to make the 
patch) 

 
(Motion at 9.) 
 
Second, it asks the Court to add $81,004.75 to the amount stated above “to reimburse plaintiff 
for the amount of attorney fees and costs” reasonably incurred. (Id.) 
 
In the first instance, the Court declines to enter judgment for $17,011.73. That is not “the 
amount of the award of Mediator William Vencill” as the Motion represents to the Court. Mr. 
Vencill’s September 14, 2017 decision makes clear that his award was for $10,269.47. Further, 
the Court is unclear how it could enter judgment subject to some unknown offset amount, which 
is what Bulleri suggests. Ordinarily, a judgment is only proper if it terminates the dispute 
between the parties. Entering judgment subject to some unknown offset amount would not 
terminate the dispute between Bulleri and Dominator. The Court is perplexed at the 
parenthetical in the quoted portion above. Mr. Vencill addressed the offsets at length in his 
decision.  
 
Following the parties’ stipulation, the Court entered an order that provided Mr. Vencill authority 
to finally resolve this dispute. The order provided that the Court would enter judgment “for the 
net balance of the amount determined for the completion of the repair/restoration work and the 
amount, if any, for extra work.” (April 18 Order ¶ 2b.) 
 
Mr. Vencill has considered all of the issues, and determined the net balance between Bulleri, on 
the one hand, and Dominator, on the other. Accordingly, the Court is prepared to enter judgment 
in the amount of $10,269.47, to give effect to its prior order that Mr. Vencill resolve this matter 
fully and finally. The Court is aware that in October 2017, Bulleri asked Mr. Vencill to reconsider 
the offset portion of his decision. However, there is no evidence that Mr. Vencill is inclined to do 
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so or that either side has paid the fees that would be required for him to engage in 
reconsideration. Based on the evidence before the Court, it seems that there will be no 
reconsideration.  There is nothing before the Court that suggests that the September 14, 2017 
decision is anything but Mr. Vencill’s final decision. 
 
The parties shall appear prepared to explain the reasons (if any) why a judgment reflecting a 
net recovery in favor of Bulleri in the amount of $10,269.47 ought not to be entered. 
 
Second, the Motion asks the Court for upwards of $81,000 in attorney’s fees and costs. In 
opposition, Dominator seems to contend that it was the prevailing party, owing to previous 
proceedings concerning a settlement agreement, and so it should be entitled to fees. The Court 
rejects Dominator’s position. 
 
In California, there can be only one final judgment in an action. Sjoberg v. Hastorf (1948) 33 
Cal.2d 116. A judgment is final when it terminates the litigation between the parties on the 
merits of the case. Id. It might be true that Dominator prevailed on some earlier proceeding in 
this case, but those proceedings are all merged into the final judgment in this matter. 
 
It is undisputed that the parties negotiated an attorney’s fees provision designed to award fees 
to a prevailing party. California law defines a “prevailing party” as “the party with a net monetary 
recovery.” CCP section 1032(a)(4); In re Tobacco Cases I (2011) 193 Cal.App.4th 1591, 1596. 
Here, the Court concludes that Bulleri is “the party with a net monetary recovery.” 
However, Civil Code section 1717(a) limits Bulleri’s recovery of attorney’s fees to those fees that 
are “reasonable.” 
 
Before embarking on any specific analysis, the Court notes that CCP section 1033(a) gives the 
Court discretion to refuse to award Bulleri any costs or attorney’s fees, because Bulleri 
recovered an amount less than the jurisdictional maximum for a limited civil case. 
 
Exhibits H, I, and J to Mr. Melbostad’s declaration detail the costs and fees Bulleri seeks to 
recover here. 
 
Exhibit J deals with costs. Only two items identified on Exhibit J are allowable costs under CCP 
section 1033.5: the filing fees dated December 2, 2015, and those dated June 23, 2015. The 
Court awards those items as costs to Bulleri. In its discretion, the Court also awards the fees 
associated with the CourtCall appearance on September 17, 2015.  
 
The Court disallows the Westlaw legal research costs sought; those are specifically disallowed 
under CCP section 1033.5(b)(2).  
 
The mediation costs are not directly addressed by the statute, so the Court has discretion to 
award them. The papers do not make clear whether there was agreement among the parties 
before the various mediations as to who was to bear those costs, or in what proportion. In the 
absence of such agreement, the Court considers that the parties ought to split those costs. The 
record is unclear as to whether the amounts sought by Bulleri represent all of the mediation 
costs or some proportionate share of the costs. On this record, the Court declines to award any 
mediation costs.  
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On the present record, the Court awards Bulleri $327.30 in costs. That award is without 
prejudice to a showing regarding the mediation fees. The Court encourages counsel to meet 
and confer prior to the hearing on this matter and see if a stipulation can be reached; as stated 
above, in the absence of an express agreement to the contrary, the Court is inclined to conclude 
that each side ought to bear one-half of the mediation fees and to exercise its discretion in a 
way that achieves that result. 
 
Turning to fees, the recovery here is approximately $10,500. And yet Bulleri seeks over $75,000 
in fees. 
 
In exercising the discretion afforded to it under section 1033(a), the Court should consider the 
amount of damages Bulleri reasonably and in good faith could have expected to recover and the 
total amount of fees Bulleri incurred. See Chavez v. City of Los Angeles (2010) 47 Cal.4th 970, 
984. 
 
Here, the lawsuit alleges, in essence, that Dominator failed to properly and/or timely refurbish 
the Polara. Even generously valuing the Polara, refurbishing work on the Polara would be much 
less than $75,000. Moreover, Mr. Vencill’s decision shows that Bulleri also failed to pay for 
some work that actually was performed. The Court does not pretend to know the precise 
amount of damages Bulleri reasonably and in good faith could have expected to recover at the 
time this suit was filed, but the Court cannot imagine it would be in excess of $75,000. 
 
The Court has reviewed carefully Exhibits H and I. The Court has accounted for the fact that 
Bulleri ultimately recovered less than the jurisdictional maximum for a limited civil case. The 
Court has accounted for the fact that Bulleri’s would-be recovery was reduced by his own failure 
to pay for work Dominator performed. The Court has accounted for the fact that this litigation 
was needlessly dragged on for years, resulting in inflated attorney’s fees, and that Bulleri must 
bear some of the blame for that. 
 
Taking all of those factors into account, the Court exercises its discretion under CCP section 
1033(a) and awards Bulleri $12,000 in attorney’s fees. 
 
Accordingly, absent some showing concerning mediation fees, the Court is prepared to enter a 
judgment in favor of Bulleri in the total amount of $22,596.77 ($10,269.47 plus $327.30 plus 
$12,000). As stated above, the parties are to appear. The parties should be prepared to address 
(1) the mediation cost issue described above and (2) any reasons why a judgment reflecting a 
net recovery in Bulleri’s favor of $10,269.47 should not be entered. If the parties wish to dispute 
any other portion of the tentative ruling, they must give notice in the usual way. 
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 3.  TIME:  8:30   CASE#: MSC14-00280 
CASE NAME: FREYTES VS. E Q INSURANCE SERV 
HEARING ON MOTION TO/FOR ENFORCE SETTLEMENT AND REQ FOR 
LIQUIDATED DAMAGES FILED BY KELLI FREYTES 
* TENTATIVE RULING: * 
 
Pursuant to the parties’ stipulation, this motion is continued to March 22, 2018. 

  

 4.  TIME:  8:30   CASE#: MSC14-02276 
CASE NAME: MARJAN BARABIAN VS. CENTEX HOM 
HEARING ON MOTION TO/FOR CONTINUE TRIAL AND AMEND CMO TIMELINE 
FILED BY MARJAN BARABIAN 
* TENTATIVE RULING: * 
 
The Court has signed the parties’ stipulation staying the action and vacating the May 7, 2018 
trial date. This motion is, therefore, off-calendar.  Note, however, that the Court has set a case 
management conference for October 22, 2018. 
 

  

 5.  TIME:  8:30   CASE#: MSL16-00827 
CASE NAME: WELLS FARGO VS. RAJNEEL NAIDU 
HEARING ON MOTION TO/FOR VACATE DISMISSAL W/O PREJ; DEC MEM OF 
POINTS/AUTH FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
The motion is denied without prejudice. A dismissal may be vacated when a motion “is 
accompanied by an attorney’s sworn affidavit attesting to his or her mistake, inadvertence, 
surprise or neglect.”  CCP section 473(b).  The declaration of Jason Burrows does not state 
what “mistake, inadvertence, surprise, or neglect” caused him to fail to respond to the Order to 
Show Cause that resulted in the dismissal of the case.  Indeed, the declaration neither uses the 
words “mistake,” “inadvertence,” “surprise” or “neglect;” nor does it express any thoughts that 
could be construed as any of those things. 
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 6.  TIME:  8:30   CASE#: MSL17-02313 
CASE NAME: BANK OF STOCKTON VS OUNNIYOM 
HEARING ON MOTION TO/FOR ORDER VACATING & SETTING ASIDE DEFAULT 
& JUDGMENT FILED BY TOM HOUAM OUNNIYOM 
* TENTATIVE RULING: * 
 
The parties are to appear. 

  

 7.  TIME:  9:00   CASE#: MSL16-03702 
CASE NAME: BARCLAYS VS WHITE 
HEARING ON MOTION TO/FOR DEEM REQ FOR ADMISSIONS ADMITTED CCP 
2033.280, FILED BY BARCLAYS BANK DELAWARE 
* TENTATIVE RULING: * 
 
The moving party has submitted a declaration, dated January 9, 2018, which acknowledges 
receipt of a response to its Request for Admissions.  Therefore, the motion is denied. 

 


